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STATEMENT OF SENATOR MAX BAUCUS
WATER, THE COMMON DENOMINATOR
GREAT FALLS, MONTANA
OCTOBER 11, 1980
AFTER ACCEPTING THE KIND INVITATION OF YOUR CONVENTION TO SPEAK
ON THE SUBJECT OF STATES' RIGHTS AND FEDERAL PREEMPTION IN THE AREA
OF WATER RESOURCES, I REALIZED THAT THIS WAS A BIT LIKE AN ASSIGNMENT
FOR A 25-WORDS-OR-LESS ESSAY ON-THE ORIGIN OF THE UNIVERSE!
DURING THE SESSION I HAVE ATTENDED TODAY, YOUR PANELISTS AND
SPEAKERS HAVE UNDERSCORED THE COMPLEXITY OF THIS MASSIVE SUBJECT.
THE POINT IS THAT, IN THE WEST, WATER TOUCHES AND OFTEN VIRTUALLY
CONTROLS EVERY ASPECT OF OUR LIVES. IT IS, IN FACT. THE COMMON
DENOMINATOR,
FROM AGRICULTURE TO ENERGY, WATER IS THE KEY TO ECONOMIC SURVIVAL.
FROM FLY FISHING TO PURE DRINKING WATER, THE QUALITY OF LIFE IN MONTANA
IS DEFINED BY WATER, FROM THE STATE LEGISLATURE TO THE UNITED STATES
SENATE, WATER IS THE ISSUE OF THE DAY,
AS A CONSEQUENCE OF THE PERVASIVENESS OF THE TOPIC, NARROWING MY
REMARKS TONIGHT POSEDNO LITTLE DIFFICULTY, I WAS IN LUCK, HOWEVER,
WHEN I RECENTLY ENJOYED DINNER AT A CHINESE RESTAURANT,
SINCE MOST TERSE WISDOM IS GENERALLY CREDITED TO AN ANCIENT
CHINESE SAYING, ANYWAY, I CAN HONESTLY ATTRIBUTE MY REMARKS TO A FORTUNE
COOKIE! IT SAID: "A FOOL AND WATER WILL GO THE WAY THEY ARE DIVERTED."
-2-
THE MESSAGE IS SIMPLE. IF WE IN THE WEST ARE TO CONTROL OUR
)WATER, THEN, UNLIKE THE FOOL IN THE CHINESE PROVERB, WE MUST NOT BE
DIVERTED BY FEDERAL PREEMPTION. WE MUST CHART OUR OWN COURSEs.. WE
MUST ESTABLISH A STATE WATER POLICY.
THE SIGNIFICANCE OF THIS CONCEPT STRUCK HOME FOR ME EARLY THIS
WEEK. I WAS CONFERRING WITH A GROUP OF WASHINGTON EXPERTS ON THE
SUBJECT OF STATES' RIGHTS AND FEDERAL PREEMPTION IN PREPARATION FOR
THIS CONFERENCE, AFTER MUCH TALK OF LEGAL PRECEDENCE IN SUPREME COURT
CASES AND OF LEGISLATIVE PROPOSALS, I POSED THIS QUESTION TO THESE
EXPERTS: "WHAT-SOLID CONSTITUTIONAL PROTECTION OF A STATE'S RIGHT
TO CONTROL ITS WATER EXISTS AT THIS TIME?"
THE GENERAL ANSWER GIVEN BY THESE CONSTITUTIONAL SCHOLARS WAS
"NONE."
UNDER THE SUPREMACY CLAUSE, THE COMMERCE CLAUSE, THE FEDERAL
PROPERTY CLAUSE, POWERS RELATING TO NAVIGABILITY AND, IN GENERAL,
OUR SYSTEM OF FEDERALISM, LITTLE DOUBT EXISTS THAT CONGRESS AND THE
EXECUTIVE BRANCH COULD CONSTITUTIONALLY PREEMPT STATE CONTROL OF WATER.
WHAT MIGHT OCCUR AND WHAT WILL OCCUR ARE, HOWEVER, HORSES OF A
DIFFERENT COLOR. AS MONTANA LOOKS TO A FUTURE OF MOUNTING PRESSURE
ON WATER FOR HYDRO AND THERMAL ENERGY PRODUCTION, SYNFUELS, INTER-BASIN
TRANSFERS, -AND MUNICIPAL WATER SUPPLIES, I FEEL RELATIVELY CONFIDENT
IN PREDICTING RESPECT FOR MONTANA'S RIGHT TO CONTROL ITS WATER,
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IN SHORT, THE MOOD IN WASHINGTON, D.C. IS AWAY FROM FEDERAL
PREEMPTION IN THE CONTROL OF WATER,
BY WAY .OF EXAMPLE, AN AREA OF SPECIAL CONCERN TO ME IS THE
SUBJECT OF FEDERAL RESERVED WATER RIGHTS,
UNRELATED AS THESE VAGUE RIGHTS ARE TO ANY BENEFICIAL USE,
FEDERAL RESERVED WATER RIGHTS THROW A WILD CARD INTO THE MANAGEMENT
OF THIS RESOURCE. UNFORTUNATELY, WATER MANAGEMENT INCREASINGLY
DEMANDS SPECIFICITY. AS DESCRIBED BY THE SUPREME COURT, THIS
DOCTRINE LIMITS THESE CLAIMS ONLY "TO THE EXTENT NEEDED TO
ACCOMPLISH THE PURPOSE OF THE RESERVATION." AN AMBIGUOUS
DESCRIPTION AT BEST!
WITH THIS LARGE, RELATIVELY SENIOR APPROPRIATION LYING ABOUT,
WESTERN WATER USERS MIGHT RI.IFULLY LOOK OVER THEIR SHOULDER WITH
SOME APPREHENSION, THE ANXIETY WHICH MANY OF US IN CONGRESS FELT
THIS YEAR DURING THE DEBATE ON THE ENERGY MOBILIZATION BOARD IS
A REFLECTION OF THIS UNCERTAINTY,
FORTUNATELY, THE EMB PROPOSAL WAS AMENDED EARLY ON TO
PROVIDE A CLEAR EXEMPTION OF THE FEDERAL GOVERNMENT'S PREEMPTION
POWERS IN THE AREA OF STATE WATER LAWS. EVEN MORE FORTUNATELY,
THE WHOLE PROPOSAL WAS EVENTUALLY SACKED,
YET, WHILE EMB IS OFF-TRACK FOR THE PRESENT, COAL SLURRY,
SYNFUELS, INTERBASIN TRANSFERS AND THE LIKE ARE NOT FAR BEHINDI
THUS, I AM PLEASED TO OBSERVE THAT THE EXECUTIVE BRANCH HAS BEGUN
TO MOVE ON THE QUANTIFICATION OF FEDERAL NON-INDIAN WATER RIGHTS.
THE REPORT OF THE TASK FORCE ON THIS SUBJECT HAS, IN FACT,
RECOMMENDED A MAJOR CHANGE, THE REPORT .URGES THAT ALL "CURRENT,
CONSUMPTIVE USES" BE QUANTIFIED WITHIN FIVE YEARS, THESE
APPROPRIATIONS ARE TO BE MADE PURSUANT TO STATE LAW,
I AM ASSURED THAT THESE RECOMMENDATIONS WILL BE IMPLEMENTED BY
EXECUTIVE ORDER. THIS IS A DECISION WHICH I ENDORSE AS SOUND,
POLICY. ADMINISTRATION OF THIS PRECIOUS RESOURCE SHOULD BE AT
THE STATE LEVEL.
IN PARTICULAR, I AM PROUD TO NOTE THE PROGRESSIVE NATURE OF
MONTANA'S WATER PROGRAM. THE.WATER USE ACT OF 1973 AND SUBSEQUENT
AMENDMENTS PROVIDE AN EFFECTIVE MECHANISM FOR ADJUDICATION OF
WATER RIGHTS. SIMILARLY, THE RESERVED WATER RIGHTS COMPACT
COMMISSION PROVIDES A USEFUL FORUM FOR NEGOTIATION OF FEDERAL AND
INDIAN WATER RIGHTS. IF THE WORK OF THE COMMISSION IS SUCCESSFUL,
HUNDREDS OF THOUSANDS OF DOLLARS OF LITIGATION MAY WELL BE AVOIDED.
IN SHORT, MONTANA'S APPROACH TO WATER LAW FILLS THE LEGAL VACUUM.
IN MY OPINION, THIS THEN REDUCES THE THREAT OF FEDERAL PREEMPTION.
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I DO NOT, OF COURSE, MEAN TO IMPLY THAT THE FEDERAL GOVERNMENT
HAS LOST ALL INTEREST IN WATER, NOR WOULD I WISH FOR THAT 
RESULT.
SINCE THE RECLAMATION ACT OF 1902, MONTANA AND THE WEST 
IN GENERAL
HAVE VASTLY BENEFITTED FROM A GENEROUS FEDERAL WATER 
POLICY,
MY POINT TONIGHT IS SIMPLY THAT WE DON'T WANT TOO MUCH OF 
A
GOOD.THING, A HEALTHY BALANCE OF STATE AND FEDERAL ACTIVITY 
IS
THE IDEAL.
INDEED, THE INTEREST IN WATER AT THE FEDERAL LEVEL REMAINS 
,
STRONG, BY WAY OF EXAMPLE, BEFORE LEAVING WASHINGTON I. 
ASKED
)FOR A COMPUTER PRINTOUT OF ALL LEGISLATIVE PROPOSALS BEFORE
THE 96TH CONGRESS WHICH RELATE TO WATER IN SOME RESPECT.
*(MA, ATLTIS POINT DISPLAY THE FOUR PAGE COMPUTER PRINTOUT)
THE RESULT, AS YOU CAN SEE, IS IMPRESSIVE. OVER 600 BILLS
INVOLVING WATER IN SOME FORM WERE INTRODUCED IN THIS CONGRESS.
OF COURSE, NOT ALL OF THESE PROPOSALS AFFECT US DIRECTLY.
MOST, IN FACT, HAVE NEVER GOTTEN BEYOND THE INTRODUCTION 
STAGE.
A FEW EXAMPLES DO POINT TO THE IMPACT OF FEDERAL WATER POLICY,
NONETHELESS.
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COAL SLURRY LEGISLATION WAS, FOR EXAMPLE, ACTIVELY CONSIDERED
BY BOTH THE HOUSE AND THE SENATES UNDER THE TERMS OF THE
PROPOSED LEGISLATION, BROAD EMINENT DOMAIN POWERS WOULD BE
GRANTED TO THE SLURRY INDUSTRY. WITH THIS AUTHORITY IN HAND,
PIPELINES WOULD SOON BE CARRYING PLENTIFUL WESTERN COAL AND
SCARCE WESTERN WATER TO DISTANT MARKETS,
PASSAGE OF THIS BILL WAS, INTERESTINGLY ENOUGH, BOGGED DOWN
IN THE SENATE OVER THE QUESTION OF ITS IMPACT ON STATE WATER
RIGHTS. THE STATE LEGISLATURE.HAS, AS YOU KNOW, SUPPORTED SUCH
A RESULT BY DESIGNATING COAL SLURRY AS A NON-BENEFICIAL USE OF
WATER. THUS, I WAS PLEASED TO SEE THIS LEGISLATION STAGNATE THIS
YEAR,
NONETHELESS, SLURRY LEGISLATION WILL, WITHOUT A DOUBT, BE
REINTRODUCED IN THE 97TH CONGRESS. THIS AGAIN POINTS TO THE NEED
FOR A STRONG STATE STANCE ON ISSUES OF THIS NATURE,
A SECOND LEGISLATIVE INITIATIVE THIS YEAR WHICH UNDERSCORES THE
CRITICAL BALANCE BETWEEN FEDERAL AND STATE WATER POLICIES IS THE
PROPOSAL FOR REFORM OF THE 160-ACRE ALLOCATION OF RECLAMATION
WATER. THE SENATE BILL, S. 14, WOULD HAVE REVISED THIS UPPER LIMIT
FOR WATER ALLOCATIONS FROM FEDERAL RECLAMATION PROJECTS TO 1,280 ACRES.
THE SIGNIFICANCE AND IMPACT OF THIS LEGISLATION IS APPARENT, IT
POINTS TO THE NECESSITY OF ORGANIZATIONS SUCH AS .THOSE REPRESENTED
BY DELEGATES TO THIS CONFERENCE TO TAKE AN ACTIVE .ROLE IN DIRECTING
AND LIMITING THE GROWTH AND DEVELOPMENT OF FEDERAL WATER POLICY.
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THE RESPONSE TO FEDERAL PREEMPTION OF STATES' RIGHTS IN THIS
AREA IS, IN MY VIEW, NOT A MOVEMENT ANALOGOUS TO THE SAGEBRUSH
REBELLION. FRANKLY, I QUESTION WHETHER IT IS IN THE BEST
INTEREST OF THE STATES TO ATTEMPT TO "EVICT". UNCLE SAMA INSTEAD,
AS I HAVE INDICATED, I BELIEVE THAT WORKING TOGETHER WE CAN SEEK
APPROPRIATE LIMITS.
IN SUMMARY, I BELIEVE THAT WE AS MONTANANSTOGETHER WITH OUR
FRIENDS THROUGHOUT THE COUNTRY, CAN FORGE A NEW, PROGRESSIVE
STATES' RIGHTS... A STATES' RIGHTS THAT ENCOURAGES INNOVATIVE AND
FARSIGHTED POLICY.
STRONG STATES WILL STRENGTHEN THE FEDERAL GOVERNMENT AS A
WHOLE. THOMAS JEFFERSON WROTE: THE ONLY WAY THE STATES CAN
AVOID THE ABUSE OF NATIONAL POWER IS "TO STRENGTHEN THE STATE
GOVERNMENT... AND THIS MUST BE DONE BY THE STATES THEMSELVES,.,"
WE IN MONTANA HAVE HEEDED JEFFERSON'S ADMONITIONS, WE HAVE RESPONDED
TO THE CHALLENGE OF DEVELOPING STATE POLICIES THAT ARE RESPONSIBLE
AND AGGRESSIVE,
BUT OUR JOB CANNOT END THERE, HARD WORK REMAINS, WATER, THE
COMMON THREAT OF OUR SOCIAL FABRIC IN THE WEST, DESERVES NO LESS.
I INTEND TO JOIN YOU IN THIS EFFORT,
.THANK YOU VERY MUCH,
